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CHAPTER 1 
INTRODUCTION AND PROBLEM STATEMENT 
1.1 Introduction 
Liability insurance is a form of insurance that aims to indemnify the policyholder against 
specific liabilities as per the insurance agreement. For instance, a shopping mall may 
procure one or more insurance policies against perils such as personal injuries resulting 
from wet floors, broken stairway lights, uneven surfaces and many more. It is immediately 
apparent that although there are typical risks associated with certain activities or 
operations, the extent to which the policyholder is covered is often disputed. For this 
reason the rights and duties of parties to a liability insurance contract must be as clear as 
possible. Unfortunately this is often not the case and as a result, the claims handling 
process is usually challenging to all parties to a liability insurance contract. Claims 
handling in instances of liability insurance is complicated as it inevitably involves third 
parties. For instance, a spillage in a shopping mall may lead to an elderly shopper with 
numerous pre-existing medical conditions to fall and break a hip. This is a costly claim 
and it stands to reason that insurers will look to limit their liability. At the same time, the 
shopping mall will rely on the insurer to indemnify the injured shopper as fully as possible 
while the shopper (third party) may look to exaggerate the claim. There are a number of 
duties that each party is required to strictly comply with for a thorough assessment of a 
claim to take place. This is complex.  
The current legislative structure for insurance law in South Africa is increasingly 
concerned with treating customers fairly. This means that all stages in the product-life 
cycle must be scrutinised to ensure that the playing field is levelled and that insurers 
conduct themselves in an exemplary fashion. Unfortunately this pro-consumerist tide may 
also have the effect of jeopardising the position of insurers.  
 
 
2 
 
The purpose of this paper is to provide a critical analysis of the rights and duties of 
contracting parties under a liability insurance contract at claims stage in the context of 
current legislation. This includes the Short-term Insurance Act,1 (which includes the 
Policyholder Protection Rules (PPRs))2 and the Insurance Act3. Accordingly, the focal 
point of the discussion will be based on non-life (indemnity) insurance. This dissertation 
therefore aims to illustrate the developments in the South African legal framework in 
respect of the rights and duties of parties at claim stage and the impact this has on the 
claims management process.  
1.2 Problem statement 
The question which this paper seeks to answer is: what is the legal framework pertaining 
to the rights and duties of parties to a liability insurance contract and how should claims 
management procedures be adapted to best comply with the current legal framework?  
1.3 Research question and objective 
In light of the widely accepted claims handling standards and practices, the question is 
whether the current legal framework has managed to better regulate the rights and duties 
of parties at claims stage. This paper aims to outline the new duties of parties to a non-
life indemnity insurance contract in the adjudication of claims. In order to answer this 
question, the dissertation will evaluate the provisions of the following: the Insurance Act4, 
the Short-term Insurance Act5, the 2018 Policyholder Protection Rules6, and the Financial 
Advisory and Intermediary Services Act7.  
 
 
  
                                                          
1 53 of 1998. 
2 Government Notice No. 996 of 28 September 2018 (STIA). 
  3 18 of 2017. 
4  Ibid. 
5  See (n 1) above. 
6  See (n 2) above.   
7 37 of 2002. 
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1.4 Research Methodology 
This dissertation uses a literature review which essentially focuses on the development 
of the South African legislative framework in the protection of rights and duties of parties 
in a liability insurance contract. Apart from an analysis of the applicable legislation, case 
law will also be used to illustrate how legislation works in practice.  
The following paragraph discusses the proposed chapter outline of this research. 
1.5 Proposed Chapter Outline  
This dissertation will be divided into four (4) chapters. The detailed objectives of each 
chapter are as follows: 
Chapter 1  
 
This chapter introduces the topic by setting a background for the study and 
stating the problem statement arising from the development in the regulation. 
 
Chapter 2 
 
This chapter critically discusses the history and nature of liability insurance by 
means of a conceptual framework. 
 
Chapter 3  
 
This chapter engages in critical discussion of the claims stage in a liability 
insurance contract, with specific reference to the current South African legal 
framework. 
 
Chapter 4 
 
This chapter provides a conclusion and ventures an opinion on whether the 
current South African legal framework has properly amplified the position of the 
parties involved in a liability insurance contract.   
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Due to the nature of the work discussed, the research will make use of primary and 
secondary sources.  
1.6 Referencing style 
This dissertation will make use of the Tydskrif vir die Suid-Afrikaanse Reg (TSAR) style 
of referencing, recognised by the University of Johannesburg Law Faculty. 
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CHAPTER 2 
NATURE OF LIABILITY INSURANCE 
2.1 Historical overview 
Van Niekerk states that prior to the emergence of insurance, merchants made use of 
various other simpler methods to transfer or minimise perils to which they were exposed.8 
For instance, those who imported and exported goods practised self-insurance by 
splitting-up their goods and shipping them on different ships that were travelling to various 
destinations, in different fleets and different times. According to Rhodes,9 the origin of 
liability insurance can be best ascribed to the enactment of the England’s Employer’s 
Liability Act in 1880.  
He provides that the purpose of this Act was to permit a servant to recover personal 
injuries from his master, for injuries received during the course of his employment. 
Rhodes further finds that from the beginning, the purpose of liability insurance was to 
protect the master when a claim has been made against him by his servant, for damages 
for personal injury allegedly caused by the master’s negligence during the operation of 
his business. In the development of the abovementioned protection of the master, liability 
insurance was further extended to cover the insured’s liability where the master-servant 
relationship does not exist and the injured individual is public member.10 
2.2 The contract of insurance 
Liability insurance is a form of insurance, which means that a valid contract is the source 
of the obligation. The concept of insurance is a means of spreading the risk or peril over 
a number of individuals who are exposed to a similar risk and are willing to make a 
reasonably small contribution towards mitigating whatever loss one or some of them may 
suffer as a result of the materialisation of the undesirable consequence which they 
anticipate.11   
                                                          
8 Van Niekerk “Fragments from the History of Insurance Law” 2011 SA Mercantile Law Journal 102. 
9 Rhodes “The Liability of Insurance Contract” 1911 Maine Law Review 65. 
10 See (n 9) above.  
11 Van der Merwe “The concept of insurance and the insurance contract” 1970 Comparative and    
   International Law Journal of Southern Africa 152. 
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Van der Merwe12 defines an insurance contract as an arrangement in which the insurer 
undertakes that, in exchange for the rendering of a performance sounding in money by 
the insured, he will upon the happening of an uncertain occurrence which will 
unfavourably affect the estate of the insured, render a performance which is aimed at the 
financial realisation of the insured’s property which has been frustrated.  
The court in Lake and Others v Reinsurance Corporation Ltd and Others13 defined a 
contract of insurance as:  
"A contract between an insurer (or assurer) and an insured (or assured), whereby the 
insurer undertakes in return for the payment of a price or premium to render to the insured 
a sum of money, or its equivalent, on the happening of a specified uncertain event in 
which the insured has some interest."14 
According to Schulze15, the insured’s undertaking to make payment of a premium is 
essential to the insurance contract and that such undertaking need not be for a specific 
amount but that the amount must only be ascertainable. Essentially, it is a requirement 
that before a contract can be referred to as one of insurance, payment of a premium by 
the insured must be done. In this regard, Schulze provides that the contract of insurance 
is consensual and reciprocal because the insured undertakes to make a premium 
payment and the insurer undertakes to compensate the insured upon happening of 
uncertain event that causes loss to the insured.16  
Essentially, a valid contract of insurance needs to comply with all the contractual 
formalities, as mentioned. The insurance contract is embodied in an insurance policy 
which sets out all the terms and conditions of the insurance contract.  
                                                          
12 See (n 11) above, 164. 
13 1967 3 All SA 225 (W).  
14 Reinecke, van Niekerk and Nienaber South African Insurance Law (2013) 5. 
15 Schulze “When is a contract one of insurance? Or, is an insurance contract without a premium possible?” 2005   
     Journal of South African Law 621. 
16 See (n 15) above, 623.  
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Typical clauses inherent in an insurance policy include the following: General definitions, 
general conditions, extension clause, operative liability clause, exclusions clause and 
limits of indemnity clause etc.  
There are mainly two parties to an insurance contract, being the insurer and the insured. 
The third party can only assume a positon of being a beneficiary of the said insurance 
contract and can under no circumstance become a party thereto. In other words, the 
injured person ot third party cannot be regarded as a party to the insurance contract, and 
holds no rights against the insured’s insurer.17 In terms of common law, an indemnity 
insurance contract brings about a contractual link between the indemnifier and the person 
being indemnified and there is no privity of contract between the indemnifier and the third 
party.18 In this regard, it should be noted that the third party cannot directly lodge a claim 
against the insurer but only against the insured. Accordingly, due to the fact that the third 
party can only enforce his rights against the insured, this means that if judgement is in his 
favor, he must approach the insured for payment. In this regard and within the meaning 
of an insurance contract, the insured has sustained no loss until he has satisfied the 
judgment that the third party has recovered against him.19 
An illustration of the above is as follows: A supermarket may take out a products liability 
insurance policy with an insurance company in order to indemnify itself from legal liability 
should a customer fall ill as result of consuming a product sold by them. In this scenario, 
the insured is in a contractual relationship with the insurer and the consumer is only a 
third party that stands as a beneficiary of the insurance contract should it hold the insured 
liable for any damages that it may suffer.  
 
 
 
                                                          
17 Oehley v Erasmus 1909 23 EDC 127. 
18 Venfin Investments (Pty) Ltd v KZN Resins (Pty) Ltd t/a KZN Resins 2011 JOL (SCA) 
19 See (n 9) above, 70.  
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2.3 The concept of liability insurance 
This paper focuses on liability or indemnity insurance. The insured’s main objective of 
taking out insurance is to safeguard and protect his assets and the insurer’s 
corresponding undertaking is to indemnify the insured for any patrimonial loss he may 
incur.20 According to Rhodes,21 liability insurance is an effort to apply the law of averages 
to certain classes of accidental occurrences resulting in personal injuries to an individual 
for which the insured may by law be held responsible, an insurance contract being issued 
whereby the insurer, for a consideration assumes liability, within specific limits, of the 
insured who may be held liable to the injured individual. Rhodes further provides that in 
the underwriting of a liability insurance policy, an attempt is made for the distribution of 
loss resulting from accidental occurrences as equitably as possible among similar 
exposures.   
In this regard, the policyholder’s claim must be brought within the four corners of their 
insurance policy. For instance, if a home owner is not liable to a random stranger who 
scaled his fence and attacked him where the owner’s large dog then turned on the intruder 
and maimed him, the insurer is also not liable. Or if a home owner caused his own loss, 
the insurer might exclude that. 
2.4 Insurable Interest 
The distribution or transference of a risk to which the insured is exposed is essential to 
insurance and this means that firstly, the risk or event insured against must fall under a 
category of uncertain events and secondly, that the insured must immediately prior to its 
occurrence, have an appropriate interest in the insured event.22 In order for the insured’s 
claim to succeed under their indemnity clause, more specifically in a liability insurance 
contract, the insured must prove that the loss that he suffered was proximately caused by 
the insured peril.23 This means that the insured needs to prove that they had an insurable 
interest at the time of loss.24  
                                                          
20 See (n 14) above, 59.  
21 See (n 9) above, 66.  
22 See (n 14) above, 69. 
23 See (n 14) above, 82. 
24 See (n 14) above.  
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The court in Lorcom Thirteen (Pty) Ltd v Zurich Insurance Company South Africa Ltd25 
held that in the indemnity insurance, the idea of an insurable interest is usually concerned 
with identifying those interests which will most likely cause the insured to suffer financial 
harm if the insured risk eventuates. In order for the liability insurance contract to be valid, 
the party insured must have an insurable interest in the subject of the insurance contract, 
which is the insured’s property.26   
Toulmin provides that before the insured can be entitled to enter into an insurance 
contract, there must be something exposed to destruction or injury which the insured has 
interest in and they must stand in such relation to the insured asset to justify an 
expectation to financially benefit from the continued existence of such asset.27 In other 
words, the insured must stand to incur actual loss or liability should the property it has an 
insurable interest be damaged. Rhodes provides the legal basis of the liability contract is 
the insurable interest which an insured has in the protection of his liability to pay damages 
arising from his negligence.28 The main objective of a liability insurance contract is to 
provide indemnity for the insured when he suffers loss and this form of contract 
reimburses the insured and puts him in a position he would have been had the loss not 
ensued.29 Accordingly, an insurable interest must at the time wherein the loss occurred 
have existed; if it does not exist, it cannot be said that the insured suffered any loss, and 
such, the insured would not be eligible to indemnification.30 For instance, the courts have 
found that a husband would have an insurable interest in an engagement ring that he 
bought for his wife. 31 
According to Bates and Derek,32 the key features of an insurable risk are the following: 
The risk must be a pure risk that results only in a loss to the insured or a company; the 
potential loss must be determinable and measureable in financial terms;  
                                                          
25 2013 4 All SA 71 (WCC). 
26 See above, para 21.  
27 Toulmin “Executives’ Business Law” 1929 298. 
28 See (n 9) above, 66.  
29 See (n 9) above, 70.  
30 Pienaar v Guardian National Insurance Co. Ltd. 2002 3 All SA 27 (C).  
31 Phillips v General Accident Insurance Co (SA) Ltd 1983 3 All SA 101 (W). 
32 Bates and Derek Management of Insurance Operations (2007) 20 22. 
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the risk must not be predictable but must have an element of randomness; the insured 
party must have a legally recognised relationship with the insured property; and the 
insured risk must not be against public policy, as the courts will declare such contract of 
insurance to be invalid and illegal. Accordingly, it is evident that without an insurable 
interest, insurance would simply be gambling.33 
An insurable interest ensures that the amount paid by the insurer goes to the actual 
person who has suffered the loss and that the correct value is paid.34 Furthermore, the 
principle of indemnity under a liability insurance contract ensures that the third party who 
has suffered a loss is placed in the financial position similar to the one they were in prior 
their loss and ensures that they do not make any profit or gain out of the insured’s 
insurance policy.35 For instance, it would be incorrect to pay the third party who has lost 
a gold ring the value of a diamond ring and vice versa. 
2.5 Types of liability insurance 
2.5.1 General 
As the Short-term Insurance Act still applies to all policies that commenced before the 
Insurance Act was promulgated, this discussion considers the types of liability insurance 
under both statutes. 
2.5.2 Product categories in terms of STIA  
Liability insurance can been divided into various product categories. These are general 
or public liability, products liability, directors’ and officers’ liability, and professional 
indemnity insurance, to mention a few. Rees36 provides that a general or public liability 
insurance protects the insured against any liability for damages that may, by law, be 
awarded to any person, usually a third party, who is injured as a result of the defective 
conditions of premises, buildings, and places of business or any parts thereof.  
                                                          
33 See (n 32) above, 26.  
  34 See (n 32) above, 27. 
35 See (n 32) above, 27. 
36 Rees “Claims Philosophy and Practice” 1947, 195.  
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For instance, injuries of third parties at the insured’s premises are in most cases caused 
by some defective conditions or poor maintenance of the insured’s property such 
stairways, hand rails, floors, ceilings, elevators etc. In relation to the director’s or officers’ 
liability insurance, Rowe37 provides that a directors’ and officers’ liability insurance policy 
primarily indemnifies a company’s officers and directors against loss arising from a claim 
made against them as a result of any act that is wrongful committed by them in their 
capacities as company directors or officers.  
The products liability policy aims to indemnify the insured against their legal liability to pay 
damages and claimants’ costs and expenses in respect of damage/injury that occurs as 
a result of the nature or condition of a product manufactured, distributed or supplied by 
the insured. For instance, if a product has been purchased from the insured and such 
product subsequently causes bodily injury, damage to property or even death, a third 
party may have a claim for compensation for damages suffered by it as a result thereof. 
The types of damages that can be claimed by the third party in a liability insurance 
contract are for instance, general damages, special damages, medical expenses, pain 
and suffering, loss of income, loss of amenities and so forth. 
In a professional indemnity policy, the insured is indemnified against their legal liability to 
pay damages and claimants’ costs in connection therewith in respect of claims made 
against the insured, arising out of neglect, omission or error by or on behalf of the insured 
in the conduct of their professional activities and duties. Furthermore, the insured can 
also be indemnified for actual expenses incurred in rectifying any defect of their work but 
to the extent that such rectification or consequential losses arising therefrom are due to 
a breach of a professional activity or duty. For instance, where an attorney negligently 
allows a client’s claim to prescribe, he had breached his professional duty.  
As previously stated, the insurer’s obligation to indemnify the insured against any loss will 
only be triggered when the event in which the insured is insured against takes place.38 
The insured is required to prove the following requirements so as to prove a claim against 
the insurer: a valid contract of insurance exists; risk or peril insured against has occurred; 
                                                          
37 Rowe “Directors’ and Officers’ Liability Insurance in South Africa” 1995 Juta’s Business Law 139. 
38 See (n 14) above, 319. 
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a loss has been suffered by the insured and the said loss was proximately caused by the 
risk or peril insured against.39  
The insured is required to prove that he suffered loss or damage. The insured will be able 
to prove loss or damage in the following circumstances: The insured must prove – that 
prior to the occurrence of the risk, he had an insurable interest; the nature and extent of 
the loss or impairment and that the said interest had been adversely affected.40 Millard41 
further provides that the insured is also required to prove that the loss or damage insured 
against falls within all four corners of the insurance contract.  
2.5.3 Product categories created by the Insurance Act 
The product categories are continuously being changed and developed. Some of the 
categories in the new IA were present in the STIA, however, in the new Act, these 
categories have notably been expanded and stretched.  
The following product categories existed in the STIA: - motor, property, agriculture, 
engineering, marine, aviation, and transport42. These product categories have also been 
added on the new Schedule found in the new Act.43 In addition to the abovementioned 
product categories, the new Act provides for the following additional product categories: 
- rail, legal expense, consumer credit, trade credit and liability.44 Notably, the liability 
category has become more specific and focused as it now makes room for sub-categories 
such as Directors and Employer liability, in addition to already sub-categories such as 
personal lines, commercial lines, product liability, public liability and professional 
indemnity.  
Thus, in summary, the product categories in terms of the new Act have become more 
explicit, refined and sophisticated.  
                                                          
39 See (n 14) above, 320. 
40 Reinecke et al General Principles of Insurance Law (2002) 216. 
41 Millard Modern Insurance Law in South Africa (2013) 128. 
  42 See (n 1) above.  
  43 See (n 3) above.  
  44 Ibid.  
13 
 
2.6 An overview of the claims handling process  
2.6.1 General 
Liability claims are inevitably complex. An insured places a liability policy with an insurer 
has a reasonable expectation to lodge a claim against their liability insurance policy in the 
event when the risk insured materializes. The insured hereby transfers the risk onto his 
insurer who is then expected to indemnify or pay the insured, subject to all policy 
conditions being complied with. Thus, an insurer is obliged to cover the insured against 
loss proximately caused by the perils or risk insured against and this is the insurer’s basic 
obligation.  
An insurer is obliged to indemnify and provide policy coverage to the insured as more 
particularly described in the various sections of the insured’s liability insurance policy, 
against their liability to pay damages, costs and expenses of the claimant. For instance, 
where a third party suffers food poisoning because they consumed food prepared and 
sold by the insured, the insured may lodge a claim under the products liability section of 
it’s liability insurance policy. The insurer will then be obliged to pay the third party for the 
said damage or loss. However, the third party has an onus to prove injury or damage 
suffered and the insured has a duty to ensure that such claim falls squarely within all the 
four corners of their liability insurance policy.  
2.6.2 Legal requirements of vesting of a claim 
A claim needs to vest for a claims handling process to begin. The requirements of a 
vesting of a claim are the following: - Existence of a valid insurance contract; any 
suspensive conditions to which the contract may have been subject, must have been 
fulfilled; the danger insured against must have occurred; the peril insured against must 
have occurred during the relevant contract period; insured must have suffered a loss; and 
the loss suffered must have been proximately caused by the peril insured against.45  
 
                                                          
45 See (n 14) 320. 
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If all the above mentioned requirements have been fulfilled, the event insured against is 
said to have occurred. The burden of alleging and proving these requirements ordinarily 
rests on the insured who is required to bring their claim within the four ambits of their 
insurance policy. 46 
Bates and Derek provide that before the insurers accept liability of claims, they need to 
first assess the validity of the claim under the insured’s insurance policy, and determine 
whether there is any other insurer who would share or take full liability for the loss being 
claimed for.47  
As a point of depature, one can distinguish between certain events which ‘triggers’ an 
insurance policy and when a claim for indemnification is triggered. A claim means a 
demand for indemnification and not merely notice of a damage causing incident.48 More 
recently, in Celeste du Toit - Magic Eye Trading and another v Santam Limited and 
another,49 the SCA recently confirmed the following:- 
 "… a claim for indemnification only arises when the insured is found to be liable to a third party 
in a fixed or determined amount…"   
This usually means by judgment or settlement agreement. The effect is that an insured’s 
claim for indemnification is only triggered/arises when they are found legally liable to a 
third party for a fixed or determined amount. That being so, insurance policies 
nevertheless have built in notification triggers that require insureds to act positively on the 
happening of certain events. Failure to do so may result in the claim being validly rejected 
by an insurer even though a true claim for indemnity has not arisen – as set out in the test 
in Magic Eye above. 
 
 
                                                          
46 See above, 320. 
47 See (n 32) above, 206. 
48 Metcash Trading v Credit Guarantee 2004 (5) SA 520 SCA.  
49 SCA 10/12/2019. 
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2.6.3 Evaluation 
Insurable interest as a concept in insurance purports to indemnify the person or entity 
that actually suffered the loss. Ever since men started to appreciate the benefits of 
diversification of their risks and learned to pool resources to set-off any adverse risks from 
materialising, insurance as we have come to know it today has become a commercial 
(but also personal) necessity in a modern economy. What was perceived as a high risk 
100 years ago, may well be considered low risk today. The advent of new technologies 
and the changing landscape of risk assessment provides insurance underwriters with a 
challenging task to correctly price and insure their clients.  
Liability insurance will continue to evolve with the needs or rather the risks that prevail 
against humanity and its enterprises. For there can be no endeavor that is truly risk free 
and therefore a market will always exist for insurance.  
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CHAPTER 3 
THE NEW SOUTH AFRICAN LEGAL FRAMEWORK 
3.1 Introduction 
Before discussing the nature of liability insurance and the claims handling process, it is 
imperative that the current South African legal framework in terms of the short-term 
insurance sector is explained. According to Millard,50 the insurance industry of South 
Africa is extremely regulated. Apart from common law, legislation is an important source 
of insurance law which need to be consulted when the insurance contracts are being 
interpreted. Generally speaking, the Short-term Insurance Act (“STIA”),51 Long-term 
Insurance Act52 (“LTIA”) and Insurance Act 53 regulate matters that are product-specific 
and that on the other side, the Financial Advisory and Intermediary Services Act (“FAIS”)54 
regulates the activities of financial advisors and intermediaries that sell financial and 
insurance products.55  
3.2 The Insurance Act 
The main goals of the new Insurance Act56 are to maintain a fair, safe and steady 
insurance market that protects and benefits policyholders and to promote financial 
inclusion by offering households and individuals affordable access to financial products 
and services such as insurance.57  
Furthermore, the Act contains fairly strict prescriptions regarding the management and 
control of insurance companies. It aims to promote the protection of existing and potential 
policyholders and allows South Africans to easily access the insurance markets.58  
                                                          
50 Millard D "The Impact of the Twin Peaks Model on the Insurance Industry" 2016 PER / PELJ 4 –  
     http://dx.doi.org/10.17159/1727-3781/2016/v19n0a1503 (29-03-2019) 
51 See (n 1) above. 
52 52 of 1998. 
53 See (n 3) above. 
54 See (n 7) above.  
55 See (n 45) above.  
56 See (n 3) above.  
57 Du Pisanie “Short-term insurance in the spotlight: good governance” 2015 FarmBiz 36. 
58 See (n 52) above, 37. 
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The STIA Act59 is one of the key pieces of legislation that affect insurance law, specifically 
the short-term insurance policies.  
In addition thereto, and in terms of this Act, a set of Policyholder Protection Rules have 
been promulgated to better regulate insurer and policyholder relationships. The FAIS 
Act60 is also a key legislative measure in the insurance industry and plays a significantly 
regulates the intermediaries and financial service providers.  
3.3 The Financial Advisory and Intermediary Services Act 37 OF 2002 
Millard states that the FAIS Act’s primary concern is to regulate the actions of financial 
advisors and intermediaries, and those who sell insurance products, i.e insurers and 
insurance brokers, have to abide by same.61 According to Millard and Hattingh,62 this Act 
adopted the common-law principles of care, skill and good faith and broke them down 
into a host of rules that, if complied with, means that a financial advisor or intermediary is 
in compliance with the said provisions. The writers further provide that the Act did not 
materially change the common law but that the Act only collected the common-law 
principles pertaining to services advisors and intermediaries under one umbrella and then 
prescribed codes of conduct specific to each type of advice or service.63 Accordingly, it 
can be safely said that the common–law rights and duties of service providers are now 
contained in this pro-consumer legislation.  
Chapter IV of the FAIS Act is regarded as the most important source which makes 
provision for the rights and duties of service providers and clients.64  
 
 
 
                                                          
59 See (n 1) above.  
60 See (n 7) above. 
61 Millard “P K Harikasun v New National Assurance Company Ltd (190/2008) [2013] ZAKZDHC 67 
    (12 December 2013)” 2016 De Jure 160 http://dx.doi.org/10.17159/2225-7160/2016/v49n1a10. 
62 Millard and Hattingh The FAIS Act explained (2016) 26-27.  
63 Ibid.  
64 Ibid. 
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Section 16 of the FAIS Act provide as follows:  
(1)  A code of Conduct must be drafted in such a manner as to ensure that the clients being rendered 
financial services will be able to make informed decisions, that their reasonable financial needs 
regarding financial products will be appropriately and suitably satisfied and that for those purposes, 
authorized financial services providers and representatives are obliged by the provisions of such 
code to- 
 
(a) Act honestly and fairly, with due skill, care and diligence, in the interests of clients;65  
(b) Have and employ effectively the resources, procedures and appropriate technological systems 
for the proper performance of professional activities;66  
(c) Seek from clients appropriate and available information regarding their financial situations, 
financial product experience an objectives in connection with the financial service required;67  
(d) Act with circumspection and treat clients fairly in a situation of conflicting interests;68 and  
(e) Comply with all applicable statutory or common law requirements applicable to the conduct of 
business.”69  
 
From the above section, emphasis has been made on the fact that a client must be placed 
in a position that enables them to make a decision that is informed. Thus a duty or 
obligation is placed on the service provider to ensure provision of the client with suitable 
and comprehensive information regarding the said financial products and services. When 
undertaking this duty, the service provider is required to observe the core principles of 
honesty and fairness.  
The FAIS Act requires that the services providers and representatives must ensure that 
they comply with the General Codes of Conduct70 (“GCC”) as soon as they render a 
financial service.71  
                                                          
65 Section (16)(1)(a) of the FAIS Act. 
66 Section (16)(1)(b) of the FAIS Act. 
67 Section (16)(1)(c) of the FAIS Act. 
68 Section (16)(1)(d) of the FAIS Act. 
69 Section (16)(1)(a) of the FAIS Act. 
70 General Code of Conduct for Authorised Financial Services Providers and Representatives published 
    under BN 80 of 2003 in Government Gazette 25299 of 8 August 2003, as amended. 
71 See (n 57) above 120. 
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Further thereto, it is said that these codes of conduct set out the minimum standards 
required from the financial service providers when they deal with clients.72  
The GCC provides that a service provider is, at all times, required to render financial 
services with honesty, fairness, due skill, care and diligence and in the interests of clients 
i.e policyholders.73   
The GCC also provides the information provided by the service provider to client must be 
factually correct; must be provided in plain language in order to avoid uncertainty; and 
must be adequate and appropriate in the circumstances of the particular financial service, 
taking into account the client’s reasonably assumed level of knowledge.74 Furthermore, 
the GCC also provides that when service providers render a financial service, they must 
render the service in accordance with the contractual relationship, client’s reasonable 
requests and instructions.75 Hattingh and Millard provide that should a service provider 
make a factually incorrect representation to a client, that service provider would be 
infringing the client’s right created by the FAIS Act, which is to receive information about 
a service of product which is factually correct.76  
Before an insurance contract is entered into, the intermediary is obliged to ensure that 
the potential policyholder appreciates the contents of the insurance contract and the 
policy clauses, policy wording and schedules applicable to the said insurance contract. 
This will ensure that the potential policyholder is able to make informed decisions 
regarding the offered product and the conditions relevant thereto. In this respect, the GCC 
provides that a service provider other than a direct marketer must ensure that they provide 
a proper explanation of the financial product (i.e liability insurance contract) or transaction 
to a client, and must fully disclose any information that will enable the client to make an 
informed decision as to whether or not to enter to such an agreement, and if so, on what 
terms.77   
                                                          
72 See (n 57) above, 120 
73 Section 2 of GGC.  
74 Section 3 (1) (a) (i) - (iv) of GCC. 
75 Section 3 (1) (d) of GCC. 
76 See (n 20) above, 82.  
77 Section 7 (1) (a) of GCC. 
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In this regard, the service provider is required to do this by providing to the client concise 
details of any special terms and conditions, liability exclusions, waiting periods, penalties, 
excesses or circumstances in which benefits will not be provided.78  
Millard provides that, according to the FAIS Ombud, the service provider’s failure to 
comply with the aforesaid provision will amount to a breach of the contract and that this 
will render the said service provider liable to the client.79  
With regards to furnishing advice to clients, the GCC provides that before service 
providers can provide advise to a client, they must make sure that they understand the 
client’s financial position so that the client can receive appropriate advice;80conduct an 
analysis for advice purposes;81 and identify the financial product appropriate to client’s 
risk profile and financial needs.82 The code requires service providers to ensure that 
clients fully understand the advice they give and that they are placed in a position to make 
informed decisions.83  
In Jacques du Toit v Barrington Insurance Brokers (Pty) Ltd and John Frayne84 the 
complainant insured his motor vehicle against theft and hijacking and the insurance policy 
was obtained through the first brokers (first respondent). The vehicle was stolen and 
complainant claimed against the policy. This claim was repudiated by the insurer on the 
basis that complainant had failed to fit his vehicle with a tracking device, which was a 
material condition of the policy. The complainant argued that he was not aware of this 
requirement and claimed that the brokers were negligent for omitting to inform him of such 
requirement.  
 
 
                                                          
78 Section 7 (1) (a) (vii) of GCC. 
79 See (n 56) above, 165.  
80 Section 8 (1) (a) of GCC. 
81 Section 8 (1) (b) of GCC. 
82 Section 8 (1) (c) of GCC. 
83 Section 8 (2) of GCC. 
84 Case NO.  FAIS 01129/13-14/ GP3. 
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In its findings, the Ombud found that the brokers indeed failed to communicate to the 
complainant the material changes to the policy requirements and that the complainant 
was under the impression that his vehicle was insured against theft  and continued to 
make premium payments. Furthermore, the Ombud held that the brokers failed to inform 
the complainant that he had failed to comply with material policy requirements which 
could result in him having no cover for theft. The Ombud stated that conduct of the brokers 
was negligent and was a breach of the FAIS Act and Code.  
The case of Fliptrans CC v S & P Insurance Advisors (Pty) Ltd t/a McCrystal and Partners 
and E Solmes85 is also similar to the above-mentioned case. This case also concerned a 
complaint arising out of a claim rejected by the complainant’s insurers. The complainant 
hereby alleged that the brokers failed to disclose to him that the insurers required him to 
fit his motorcycle with a tracking device. The Ombud had to determine whether there was 
a breach of any provisions of the Code. It found that the brokers failed to advise the 
complainant of the security requirements of fitting his motor cycle with a tracking device. 
As such, the Ombud stated that the respondents’ conduct undermined the Code, 
particularly, their duty to treat client’s fairly.  
Based on the above, it is evident that when dealing with potential policyholders, the 
service providers have a duty to ensure that they act diligently, with care and skill so as 
to ensure that the client is fully informed. Accordingly, the service providers need to be 
aware that the advice they give at the inception and during the period of the insurance 
contract will have an impact on the claims stage. In other words, if the financial service 
provider poorly advises a client and this results in the client failing to comply with a 
material policy condition, the service provider might be held responsible for any damage 
the client suffers.  
It is generally accepted that fairness in insurance law is introduced by the FAIS Act as it 
specifically regulates the activities of intermediaries and advisors.86 Perhaps this is where 
Treating Customers Fairly prinicples, as a concept, had its genesis. 
                                                          
85 Case no FAIS 07987/11-12/GP3. 
  86 See (n 56) above, 166. 
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It should be noted that in the context of FAIS, the relevant service provider will usually be 
the broker, as the intermediary who has sold the product and to whom the Act looks to 
establish liability when the product does not meet the clients’ needs or when essential 
and material terms of the Policy has not been explained by the broker to the client. The 
insurer and their claims handlers may also face retribution from disgruntled insureds when 
the experience at claims stage does not live up to their expectations owing to errors or 
omissions arising from the brokers conduct or lack thereof.  
In a nutshell, it is the intermediaries that sell insurance products to the consumers, 
however, they are required to do so in an honest manner that strictly complies with 
specific legislation discussed above. Thus, the FAIS Act seeks to ensure that those who 
sell insurance products or policies, including liability polices advise the parties involved 
properly and conduct a proper risk assessment exercise before providing the advice. It 
must be noted that if these intermediaries fail to advise the consumers properly, they 
might be liable to the person who suffers the loss. The relevance of this to liability 
insurance is not always evident but as it is a form of insurance, brokers do have an 
important role to play. For instance, where an independent broker visits a potential 
insured’s site but fails to do a proper risk assessment in that the insured does not have 
proper sprinkler systems for when there is fire and are not compliant with the 
environmental protocols of fire prevention. In the event that the policy provides an 
exclusion of a claim when there was non-compliant with the prevention of spread of fire 
regulations, broker might be held liable as they had not advised their clients properly at 
the inception of the policy.87  
                                                          
87 In Centriq Insurance Company Limited v Oosthuizen & another (237/2018) [2019] ZASCA 11, the financial advisor 
incorrectly advised his client to invest in a suspicious scheme, however, this investment subsequently collapsed. 
Consequently, the client then turned to the advisor in attempt to recover her losses hereto. The advisor subsequetly 
claimed the indemnity from his insurers. The client’s claim was that the advisor did not act honesty and fairness in 
when he recommended the investment to her; that he failed to give her financial advice appropriate to her needs; 
and that he failed to act in a manner expected of an authorized financial services provider. The trial court found that 
the advisor had induced their client to make this unsafe investment and came to a conclusion that, ‘but for’ his 
representations as to its performance – ie that it was safe and to invest in the scheme and that same would not 
decline in value – client would not have made the investment. 
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Thus, intermediaries advertise and sell liability policies to consumers, however, they are 
required to do so honestly and diligently in compliance with the abovementioned 
legislation. The Act, or the GCC also emphasises acting with fairness. 
There is an opportunity for a party who has been ill advised to actually pursue an action 
against an intermediary in the instance wherein they failed to advise such party 
accordingly.  It is important to note that if they fail to properly advise or sell these financial 
products and services properly, they may be held liable if something goes wrong.  
Accordingly, the FAIS Act requires that all those who sell insurance policies, including 
public liability policies, must advise clients properly, conduct a proper assessment of the 
risk in order to ensure that they are not in future held accountable when a loss is suffered 
by their clients as a result of their improper advise.  
3.4 Treating Customers Fairly 
As part of a mission to protect clients from financial service providers and advisors, 
relevant authorities have issued guidelines relating to an initiative that seeks to ensure a 
fair treatment of consumers throughout all product-life cycle stages. The Financial 
Services Board (FSB), now known as the Financial Services Conduct Authority (FSCA), 
as part of its mission to protect clients to whom financial services are rendered, has given 
direction relating to its initiative of treating customers fairly within the South African 
financial services industry and has indicated that the Treating Customers Fairly (“TCF”) 
linked principles must be adopted by all financial services providers regulated by the 
FSCA.88  
The FSCA expects financial service providers to deliver the following six (6) TCF 
principles or outcomes:89 
 
“First Outcome: Consumers can be confident that they are dealing with firms where the fair treatment of 
customers/clients is central to the corporate culture.  
                                                          
88 “Treating Customers Fairly: A discussion paper prepared for the Financial Services Board” April 2010   
     https://www.insurancegateway.co.za/download/1427. (30-03-2019). 
89 Ibid.  
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Second Outcome: Products and services marketed and sold in the retail market are designed to meet the 
needs of identified consumer/client groups and are targeted accordingly.  
 
Third Outcome: Consumers/clients are provided with clear information and are kept appropriately informed 
before, during and after the point of sale.  
 
Fourth Outcome: Where consumers/clients receive advice, the advice is suitable and takes account of 
their circumstances.  
 
Fifth Outcome: Consumers/clients are provided with products that perform as firms have led them to 
expect, and the associated service is both of an acceptable standard and what they have been led to 
expect.  
 
Sixth Outcome: Consumers/clients do not face unreasonable post-sale barriers to changing product, 
switching provider, submitting a claim or making a complaint.” 
 
The TCF principles seeks to form a regulatory framework by which those who provide 
financial services are mandated to treat their customers fairly during all the product life-
cycle stages. This requires all financial institutions, including insurers, to ensure that they 
integrate the TCF principles when dealing with all their clients, especially individuals and 
smaller entities. Such a commitment will ensure fair treatment of clients from inception, 
during and to when the product life-cycle ends.  
All the above-mentioned outcomes are important in the product life cycle as they are 
intertwined to each other.  
The first Outcome requires the fair treatment of customers. A principle that follows from 
FAIS and the General Code of Good Conduct. Outcome 2 reaffirms essentially what the 
CGC requires in so far as the advice provided to the client must be in accordance with 
their needs. 
The third Outcome provides for provision of clear information to the consumers and that 
they must be kept properly informed throughout the product life-cycle. The fourth 
Outcome strives to reaffirm that the product must be tailored to the clients’ needs.  
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Thus, insurers or rather, all financial services providers must fully comply with the 
applicable regulatory provisions such as the GCC of the FAIS Act, as discussed in 
Chapter 2 above. This means that all correspondence, documentation and/or information 
such as the policy wording and schedule should be simplified into language that is plain 
and understandable to lay consumers.  
The FAIS Act and the GCC already requires that service providers must render financial 
services to clients with honesty, fairness, with due skill, care and diligence, which 
resembles what TCF principles contain.90 Thus, the insured must be clearly informed of 
the conditions inherent from the insurance contract and must be aware of its duties 
thereto. Should the insurer not comply with this outcome, this may impact the rights of the 
insured at claims stage. 
Outcome 5 interestingly requires that products must function in a way that firms have led 
clients to expect. This points towards the industry recognizing that there may be a 
disconnect between what the client understands they are buying or being insured for and 
what is actually being sold to them.  
Outcome 6 specifically deals with the claims and complaints handling stage. In terms of 
this Outcome, service providers and insurers need to ensure that their internal claims 
management process is effective and thorough and ensures that when a decision to reject 
a claim has been taken, such decision is not taken by a single person and that a claims 
manager or head is aware of any rejections so as to ensure that the approach to claim 
rejections is clear and consistent.  
Thus, when a decision to reject a claim is made, insurers need to ensure that the client is 
notified of the decision to reject; given detailed reasons for the rejection and is advised of 
the manner or steps to take, should they wish to object to the said rejection.  
 
                                                          
90 “What is TCF?” https://www.banking.org.za/docs/default-source/default-document-library/treating-    
      customers-fairly.pdf?sfvrsn=4 (30-03-2019). 
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What is more imperative is that an insurer needs to ensure that it can always justify its 
decisions in accordance to the TCF initiative by adopting vigorous claims and complaints 
handling processes. There is a perception in the minds of consumers that more often than 
not, insurers will endeavor to escape the duty to pay claims to the insured by hiding behind 
strict conditions such as late notification and/or non-disclosure. Although these conditions 
are clear in the policy wording, the TCF principles seeks to move insurers towards 
fairness. What does that mean? Is abiding by a contract not fair or is a contract which 
imposes obligations on consumers unfair and therefore in breach of TCF?  
Perhaps the move is towards a system similar to Australia law whereby breach of a policy 
condition must evidence material prejudice and be proven for an insurer to resile from the 
agreement.91 
For instance, where the insured lodges a claim and it is found that there was late 
notification or non-disclosure, although the insured would be in breach of the policy 
conditions, it seems that the TCF principles would encourage the insurer to apply fairness 
and handle the claim on behalf of the insured, and in cases where there is no policy 
coverage at all, TCF may encourage insurers to at least offer ex gratia payments. 
According to Bates et al92 an ex gratia payment is payment made to the insured by the 
insurer without any legal obligation under the insurance contract, as a gesture of goodwill. 
For instance, where the insured is long standing client of the insurer and has a good 
claims history, the insurer may choose to overlook their breach of policy condition and 
make an ex gratia payment. It could equally be argued that ex gratia payments have 
nothing to do with TCF principles or PPRs and that they are merely commercial 
settlements.  
The TCF Roadmap93 provides that financial service providers are required to honor 
representations and assurances that result in legitimate customer expectations (Outcome 
5); and that these expectations must be satisifed.  
                                                          
  91 See Section 54 of the Australian Insurance Contracts Act 1984. 
92 See (n 32) above, 216. 
93 The FSB Roadmap “Treating Customers Fairly” 31 March 2011 https://nimblegroup.co.za/wp      
      -content/uploads/2018/03/Treating_customers_fairly.pdf (30-03-2019). 
27 
 
Thus, providers of financial services must be able to recognize reasons of consumer 
complaints and address these causes to ensure that consumers are treated fairly.  
Evidently, the TCF principles will result to major transformation in the financial services 
industry and everything a claims handler does in the claims handling process must be 
seen through that lense. Financial service providers needs to also take cognizance of the 
fact that all the stages in the product life cycle are interlinked and cannot be separated. 
Although the TCF principles are sound, it is important to note that financial services 
providers may find it challenging to effectively implement them within their organizations.  
The TCF principles require service providers to ensure that they promote the interests of 
the consumers throughout the entire product life cycle. Such duty may result into a 
substantial administrative burden for the service providers as they will constantly be 
required to do develop frameworks that are in line with the TCF approach as well as do 
self-checks wherein they will be able to measure their standards and level of performance 
in accordance with the principles. The TCF approach, although it aims at preventing 
exploitation of consumers, this alone may be seen a shortcoming. It should be noted that 
the principles outline and put an emphasis only on the duties of financial service providers 
when dealing with clients and fails to make mention of the duties expected from the 
consumers. Evidently, the principles only protect the consumer’s rights and falls short of 
taking recognition of the fact that fairness is meant to be reciprocal and apply equally to 
the service providers and consumers. This is important as the service providers also have 
a number of interests that they seek to protect.  Accordingly, it should be recommended 
that the FSCA looks into the fairness aspect of the TCF principles so that it can be 
reciprocal amongst parties.   
It is however important to remember that TCF is not in of itself a law, albeit that this may 
soon change. 
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3.5 The Policyholder Protection Rules 
The 2017 Policyholder Protection Rules (“the PPRs”) were published by the Financial 
Services Board (now known as the Financial Services Conduct Authority) in the 
Government Gazette on 15 December 201794. The Notice was promulgated in terms of 
the STIA95. The effect of the PPR’s is that they now apply to natural persons and juristic 
persons whose asset value or annual turnover is less than ZAR 2 million.  
3.5.1 General provisions 
In respect of the application of the PPR’s, Rule 1 provides as follows:  
“ 1.1 These rules, except where the context indicates otherwise, do not apply to reinsurance policies. 
1.2 These rules apply to all new and existing policies from the date on which a rule takes effect as set 
out in Chapter 8, except where otherwise indicated in a rule.  
1.3 An insurer remains responsible for meeting the requirements set out in these rules, irrespective of: 
(a) reliance on a person to whom a function has been outsourced to facilitate compliance with a    
rule or a part thereof; or 
 (b) reliance on a representative to facilitate compliance with a rule or part thereof.” 
All insurers are and remain responsible for compliance with the PPR provisions.  Despite 
the fact that these rules began to operate on the 1st of January 2018, they have 
retrospective application and include existing policies which were in place when the 
applicable the PPR’s came into effect. The PPR’s defines an ‘insurer’ is as a short-term 
insurer.96 Furthermore, the definition of policy’ is: -  
“a short-term policy where the policyholder is a- (a) natural person; or (b) a juristic person, whose asset 
value or annual turnover is less than the threshold value as determined by the Minister of the Department 
of Trade and Industry in terms of section 6(1) of the Consumer Protection Act, 2008 (Act No 68 of 2008).”97 
 
                                                          
94 See (n 2) above.  
95 See (n 1) above.  
96 PPR, Rule 2.1.  
97 See (n 56) above.  
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Rule 1 of the PPR’s98 provides that policyholders must be treated fairly. In terms of Rule 
1.2, when dealing with policyholers, insurers must always act with due skill, care and 
diligence. Rule 1.3 (a) – (b) requires insurers to act in a fair, honorable and professional 
manner in all engagements and communications with policyholders; and further provides 
that that insurers must explain in a clear manner the purpose of engagements that they 
initiate.   
Rule 1.4 provides that insurers must put in place appropriate policies and procedures so 
as to ensure that fairness, specifically fair treatment of policyholders, is central to the their 
culture;99 products are designed to meet the needs of policyholders;100 policyholders are 
proviced with clear information and kept appraised;101 policyholders receive suitable 
advice in that their individual circumstances are taken into account;102 policyholders are 
provided with products that perform as they have been led to expect by financial service 
providers - that such service is of an acceptable standard;103 and policyholders do not 
face unreasonable post-sale barriers to change or replace a policy, submit a claim or 
make a complaint.104 The provisions mentioned in the above rule, as discussed above, 
are similar to the TCF principles as they also place a duty on service providers to ensure 
fair treatment of consumers.   
Rule 8 of the PPR’s105 makes mention of the issue of waiver of rights by stating that: -  
“No insurer or intermediary may request or induce in any manner a policyholder….or claimant…to waive 
any right or benefit conferred on that person by or in terms of a provision of these rules, or recognize, accept 
or act on any such waiver, and any such waiver is null and void”.  
The context herein in relation to claims handling, prevents the insurer from relying on a 
provision in the proposal form to reject the policyholder’s claim, where such 
communication was not ensured. 
                                                          
98 See (n 2) above.  
99 PPR, Rule 1.4 (a).  
100 PPR, Rule 1.4 (b). 
101 PPR, Rule 1.4 (c). 
102 PPR, Rule 1.4 (d). 
103 PPR, Rule 1.4 (e). 
104 PPR, Rule 1.4 (f).  
105 See (n 2) above.  
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The PPR’s further provide that insurers must effectively manage and process their data 
in a manner that will enable them to assess their liability under each of their policies.106 
This is important as insurers will be able to monitor trends in the risk they cover and 
related claims history. As result, insurers will  be able to indentify gaps in their products 
and amplify them accordingly, so as to ensure that policyholders receive appropriate 
products and services.  
These rules have the purpose of elevating customer protection and safeguarding their 
interests over those of the insurers. More so than TCF, this is written law and not merely 
principles which the industry would like the market to conform with.  
Emphasis is again on meeting the client/policyholders needs. That can only ever 
effectively be achieved if a real needs analysis is done. If a broker is attending to the 
needs analysis, that will involve an analysis of the insured’s needs and what cover the 
insurer provides. Importantly, if the broker gets it wrong, the insurer will still be on the 
hook. 
3.5.2 The Policyholder Protection Rules and the claims handling process 
Rules pursuant to claims107 are contained in Rule 17 of the PPR’s, specifically dealing 
with management of policyholder claims received by insurers. For purposes of this rule, 
the definitions of ‘business day’ and ‘repudiate’ are important. The rule defines ‘business 
day’ as any day excluding a Saturday, Sunday or public holiday and the term ‘repudiate’ 
as the rejection or refusal to pay a claim by an insurer.108 
Rule 17.2 of PPR’s requires insurers to adopt claims management frameworks that are 
effective and adequate so as to ensure that policyholders are treated fairly. The 
framework will depend on nature of the insurer’s business109 and needs to be appropriate 
to the insurer’s policyholders and beneficiaries thereof.110The latter requirement requires 
an insurer to understand the policyholder’s business and needs.                                               
                                                          
106 PPR, Rule 13.3 (e). 
107 The Rules do not make a distinction between the different classes of claims and therefore applies to                          
…..casualty and non-casualty claims. 
108 PPR, Rule 17.1.1.  
109 PPR, Rule 17.2.1 (a). 
110 PPR, Rule 17.2.1 (b).  
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The rule further provides that the framework must ensure that a thorough investigation of 
claims must be undertaken before a claim can be assessed so as to ensure that claimants 
are treated with fairness111 and that unreasonable barriers must not be imposed on 
claimants.112 Accordingly, the PPR’s requires the claims management framework to 
extensively deal with how claims will be assessed and requires same to be reviewed 
regularly.  
Rule 17.3 of the PPR’s sets out requirements for a claim management framework to be 
established. It states that the claim framework must provide:- 
“(i) relevant objectives, key principles and proper allocation of responsibilities for 
dealing with claims across the insurer’s business;113  
(ii) appropriate performance standards, remuneration and reward strategies for claims 
management and assessment, in order to prevent conflicts of interest and behavior 
that could threaten the fair treatment of claimants; and ensure objectivity and 
impartiality;114   
(iii) documented procedures for the management of the claims process from the time 
that the claim is received up to such time that the claim is finalised, including 
timeframes for each of the stages, and circumstances under which timeframes 
need to be extended;115  
(iv) documented procedures setting out the circumstances in which interest will be 
payable in the event of late payment of claims, the process to be followed and the 
payable rate of interest;116  
(v) Documented procedures which clearly define the escalation and decision making, 
monitoring and oversight and review processes within the said framework;117  
                                                          
111 PPR, Rule 17.2.1 (c).  
112 PPR, Rule 12.2.1 (d). 
113 PPR, Rule 17.3.1 (a).  
114 PPR, Rule 17.3.1 (b). 
115 PPR, Rule 17.3.1 (c). 
116 PPR, Rule 17.3.1 (d). 
117 PPR, Rule 17.3.1 (e). 
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(vi) appropriate claims  record keeping, monitoring and analysis of claims, reporting to 
executive management, the board of directors and any relevant committee, 
identification of risks, trends and actions taken in response thereto and the 
effectiveness and outcomes of the said framework;118 and 
(vii)  appropriate communication with claimants and their authorised representatives on 
the claims processes and procedures;119” 
Rule 17.4 of the PPR’s states that the insurer’s board of directors must sign off on the 
claims management framework and are required to monitor its implementation and 
effectiveness.120 The rules further require that persons handling claims on behalf insurers 
i.e claim handlers must be adequately trained, must have requisite skills in the handling 
of claims, must be appropriately qualified; must not be subject to a conflict of interest; and 
must be able to be impartial when making decisions or recommendations.121  
Rule 17.4.3 of the PPR’s provides that the receipt of a claim by an independent 
intermediary, binder holder or any other service provider that has been mandated by the 
insurer to manage claims on its behalf, or a claim received by a representative of the 
insurer, is deemed to have been received by the insurer itself. Rule 17.4.4 of the PPR’s 
makes provision for the outsourcing of claims management process and states that such 
will not weaken the responsibilities of the insurer as provided for in Rule 18.  
Rule 17.5 of the PPR’s provides for the escalation of claims and review process. This is 
an internal process that must be built into the insurer’s claims management framework.122 
This process must not be complicated and it must not impose undue paperwork or 
administrative requirements on claimants.123  
 
                                                          
118 PPR, Rule 17.3.1 (f). 
119 PPR, Rule 17.3.1(g). 
120 PPR, Rule 17.4.1. 
121 PPR, Rule 17.4.2 (a) – (d). 
122 PPR, Rule 17.5.1. 
123 PPR, Rule 17.5.2. 
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The rule provides that the process must consider the principle of the fair treatment of 
claimants; must provide for claimant to escalate claims not resolved to their satisfaction; 
must provide for claims to be reviewed by an impartial person of senior position within the 
insurer’s organization.124 
It is not immediately clear which decision in respect of a claim should be escalated or 
reviewed but possibly includes service related complaints and claims that are complex or 
unusual. However, what is clear is that the person to whom the claims decision is 
escalated to needs to be impartial. The internal claims escalation and review process 
must dovetail the insurer’s complaint process.125    
Rule 17.6 of the PPR’s provides that an insurer must make a decision in respect of a 
claim within a reasonable time after receipt thereof,126 and that the policyholder must 
within 10 days of taking the decision, be notified on whether the claim has been accepted 
or rejected.127 What constitutes a reasonable time will always depend on the 
circumstances surrounding the claim respectively. This is also significant for instances 
where an immediate call on coverage is not capable of being made from the onset and 
may be dependent on a finding by a court where defence costs are advanced.  
In the event that the policyholder’s claim has been rejected, the insurer is required to 
notify the policyholder of the said rejection and reasons thereto in a plain language;128 
must give the policyholder not less than 90 days of receipt of the notice to make 
representations regarding the decision to reject or dispute the claim;129 must inform 
claimant of details of the internal claim escalation and review process;130 must inform 
claimant of their right to formally complain with the appropriate ombud and the relevant 
contact details and time limitation and other relevant legislative provisions relating to 
lodging such a complaint;131 in the event that the relevant policy contains a time limitation 
                                                          
124 PPR, Rule 17.5.3 (a) – (d). 
125 PPR, Rule 17.5.4.  
126 PPR, Rule 17.6.1. 
127 PPR, Rule 17.6.2. 
128 PPR, Rule 17.6.3 (a). 
129 PPR, Rule 17.6.3 (b). 
130 PPR, Rule 17.6.3 (c). 
131 PPR, Rule 17.6.3 (d). 
34 
 
provision for the institution of legal action, of that provision and the implications of that 
provision for the claimant;132 and in the event that the relevant policy does not contain a 
time limitation provision for the institution of legal action, it must inform the claimant of the 
prescription period that will apply in terms of the Prescription Act, 1969 and the 
implications of that Act for the claimant. Lastly, the PPR’s provide where the policyholder 
makes representations within the 90 day period, the insurer must send a written notice to 
the policyholder of its final decision whether to accept, reject or dispute the claim and this 
must happen within 45 days of receipt of the representation.133  
Rule 17.7 places an obligation on the insurer to accurately record all claims received and 
to monitor and analyse these. The analysis of the information should determine any 
trends and be used to improve outcomes and processes for policyholders.134 Rule 17.8 
deals with communication by an insurer with claimants and places en emphasis on 
transparency, visibility and accessibility.135The Rule further provides that all 
communications between the insurer and claimant must in plain legal language.  
An insurer is required to disclose to the claimant: - details of all required information;136 
the manner in which this information must be submitted;137 time limits relating to the 
submission of claims;138 any deductible payable required from claimant;139 payable 
administrative fees and details thereof;140 and any other relevant responsibilities of 
claimant.141 
When a claim is reported or notified to the insurer, the person handling the claim on behalf 
of the insurer is required to acknowledge receipt thereof within a reasonable time after 
receipt and inform a claimant of the claims process that will be followed. 142  
                                                          
132 PPR, Rule 17.6.3 (e). 
133 PPR, Rule 17.6.5.   
134 PPR, Rules 17.7.1 – 17.7.5. 
135 PPR, Rule 17.8.1.   
136 PPR, Rule 17.8.3 (a). 
137 PPR, Rule 17.8.3 (b). 
138 PPR, Rule 17.8.3 (c). 
139 PPR, Rule 17.8.3 (d). 
140 PPR, Rule 17.8.3 (e). 
141 PPR, Rule 17.8.3 (f). 
142 PPR, Rule 17.8.4 (a) – (c). 
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The insurer is required to only request relevant information and documentation essential 
to the assessment of the claim.143 The claimant must be kept appraised of all 
developments of their claim and should be notified should there be information and/or 
documentation outstanding during the assessment of the claim.144 
An insurer is required to register a claim on the first business day upon receipt and may 
not delay or postpone the registration of a claim because any reason.145 Upon payment 
or settlement negotiations, the insurer is required to fully explain the reason for payment 
or settlement offers and the basis thereof.146  Rule 17.10 requires that where any excess 
is payable by insured, the insurer must clearly disclose the excess payable in a fair and 
reasonable manner and must not constitute an unreasonable barrier, taking into account 
the reasonable expectations of a reasonable policyholder.147  
PPR 17.11 provides that an insurer may not discourage a claimant from seeking legal 
services of a legal practitioner or loss adjuster;148 may not deny claims without performing 
reasonable investigations;149 and may not deny claims based merely on polygraph 
results, lie detectors and truth verifications etc.150  
3.6 Evaluation & Discussion 
Based on the forgoing, it is quite clear that the South African legislative framework for the 
insurance industry is strictly regulated by legislation which is transformative in manner, 
as the industry is moving towards a twin peak system. The purpose of the twin peak 
system is to separate market conduct from prudential legislation and as the industry 
develops and changes, it seems that there will be more tweaks in the legislation.  
 
                                                          
143 PPR, Rule 17.8.5. 
144 PPR, Rule 17.8.6.  
145 PPR, Rule 17.8.7. 
146 PPR, Rule 17.8.8. 
147 PPR, Rule 17.10.1 (a) – (d). 
148 PPR, Rule 17.11 (a). 
149 PPR, Rule 17.11 (b). 
150 PPR, Rule 17.11 (c).       
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However, it should be noted that currently, the most important rules pertaining to 
consumer protection legislation in the insurance industry, apart from the common-law, 
remains the Policyholder Protection Rules as well as the General Codes of Conduct in 
terms of the FAIS Act. PPR may well be the forerunner of what is yet to come in respect 
of the financial services industry as Government must balance the interests of 
policyholders against the perceived greed, exploitation by and unequal bargaining powers 
of large corporate insurers.  
From a claims handling perspective, most (if not all) issues arise during the claims stage 
as a client is unlikely to complain until their claim is rejected or unreasonably delayed. It 
is only then, when the potential disconnect between the client’s perceptions of the product 
and the actual performance of the product become manifest. It is claims handlers who will 
be tasked at the end of the day to resolve these issues and to achieve these principles of 
fairness, but how? Clients may force the issue and will have the right to refer their disputes 
to the internal complaints department of the insurer, or the FAIS Ombud or the Short-term 
Insurance Ombud or even the Court. One would submit that it would be the duty of the 
insurer to assess its claims lawfully and where TCF or PPR’s apply, with fairness. 
The underlying theme of FAIS, GCC, TCF and the PPRs is the fair treatment of 
customers. What started as a conceptual goal, is now a rule forefront in the mind the 
legislature. This much is evidenced by PPR. 
At the root of the matter stands the issue of fairness. How is fairness determined or 
judged? PPR goes as far as saying that insurers should act honourably. A puzzling choice 
of language in a legal document, as honour is inherently subjective and dependent upon 
one’s own cultural and ethical inclinations. 
The Oxford Learner’s Dictionary151 defines ‘honour’/‘honourably’/‘honourable’ as the 
quality of knowing and doing what is morally right or behaving in a way that allows 
someone to keep their good name and respect of others.  
                                                          
151 https://www.oxfordlearnersdictionaries.com/definition/english/honourably?q=honourably (7-11-19). 
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Furthermore, fair/fairness is defined as an equal treatment of people without favouring 
one individual over the other - adverb: without cheating or trying to achieve an undue 
benefit.152 
Based on the choice of language used, PPR is commensurate to and seeks to emulate 
Constitutional values such as justice, equity and fairness. Honour speaks to morality, 
which in turn is informed by the boni mores of society. The rules are therefore saying 
don’t act in a manner which is reprehensible to society’s values (or Public Policy). The 
same applies to fairness. Don’t act in a manner that society deems unfair. How are these 
values determined?  
What the legislature purports to achieve when they introduce terms such as ‘fair/fairness’ 
is a ‘Standard that overrides the terms of the parties contract to ensure that fairness and 
reasonableness prevails’.153 The effect of a prevailing term, such as fairness, has a similar 
impact as in the Labour Relations Act154 or the Petroleum Products Act155 whereby if a 
court or arbiter finds that the contemplated conduct was unfair, they have the power to 
reinstate a cancelled contract or order performance under an agreement where the party 
so compelled would otherwise not have had any contractual obligation to perform.156 The 
significance of this cannot be overstated with enough emphasis.  
The Short and Long Term Insurance Acts already have a similar concept in place in 
relation to material non-disclosures. The legislature codified a test, namely that the 
insurers could not avoid a contract of insurance despite an insured lying or misstating a 
fact, ‘unless such misrepresentation has materially affected the risk assessment..’ In 
doing so, without expressing it overtly, the legislature brought about equity and fairness 
by requiring that the non-disclosure be material.157 
                                                          
152 https://www.oxfordlearnersdictionaries.com/definition/english/fair_1?q=fair (7-11-2019).  
153 The Business Zone 1010 CC t/a Emmarentia Convenience Centre v Engen Petroleum Limited  and  Others [2017] 
ZACC 2 at para 48.              
154 66 of 1995. 
155 58 of 2003. 
156 See (n 145) above, para 5. 
157 Regent Insurance v King's Property  [2014] 'ZA.SCA (176) 
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By reference to labour law, The Code of Good Practice: Unfair Dismissal158 notes that 
fairness of a dismissal, is determined by the circumstances surrounding each case and 
the appropriateness of dismissal as a penalty.159 There is therefore no exact science or 
yardstick against which ‘fair’ can be easily adjuged. It requires contemplation of the 
contravention and the penalty or consequence that follows. Claims handlers faced with 
assessing whether the insurers decision is fair under the circumstances of each case will 
have to seriously apply their minds. This will likely be very relevant in cases where an 
insurer rejects a claim because of late notice or innocent and/or immaterial non-
disclosures which have no or little prejudicial effect on the insurer, but which are strictly 
in breach of the Policy. 
These principles appear however to conflict with another Constitutional norm, that is the 
freedom to contract. Enforcing a contract that was lawfully concluded should also be a 
Constitutional imperative that has to be safeguarded and protected.  
The SCA in Wells v South African Alumenite Company160 held as follows: 
‘If there is one thing which, more than another, public policy requires, it is that men of 
full age and competent understanding shall have the utmost liberty of contracting, and 
that their contracts, when entered into freely and voluntarily, shall be held sacred and 
enforced by the courts of justice.’ 
PPR Rule 1.4. (e) holds that the insured must be provided with a product that performs 
as they were led to expect. This rule has far reaching consequences. It essentially 
provides an insured with an estoppel defence161, despite having acceded to a Policy 
which purports to set out the full extent of the nature and obligations of all parties.  
                                                          
158 See (n 146) above, Schedule 8.  
159 See (146) above, Item 7 (b) (iv).  
160 1927 AD 69 at para 73.  
161 What is required to be proven by a party invoking an estoppel was articulated by Corbett JA in Aris Enterprises ( 
Finance) v Protea Assurance 1981( 3) SA 274 (AD) at 291D-E as follows: “The essence of the doctrine of estoppel by 
representation is that a person is precluded, ie estopped, from denying the truth of a representation previously 
made by him to another person if the latter, believing in the truth of the representation, acted thereon to his 
prejudice (see Joubert The Law of South Africa vol 9 para 367 and the authorities there cited). The representation 
may be made in words, ie expressly, or it may be made by conduct, including silence or inaction, ie tacitly (ibid para 
371); and in general it must relate to an existing fact.” 
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An insured could simply now claim that they were led to believe that, for example, claims 
could be reported when they became aware of the fact that they had a claim. Insureds 
could also claim for any misrepresentations committed by a broker and hold the insurer 
laible. 
Determining fairness will inevitably involve the weighing up of various norms and values 
and considering whether the impunged conduct or action would offend public policy, i.e 
be regarded as unreasonably unfair by society. 
 
In Barkhuizen it was held that under our constitutional democracy: 
“Public policy represents the legal convictions of the community; it represents those values that are held 
most dear by the society.  Determining the content of public policy was once fraught with difficulties.  That 
is no longer the case.  Since the advent of our constitutional democracy, public policy is now deeply rooted 
in our Constitution and the values that underlie it.  Indeed, the founding provisions of our Constitution make 
it plain: our constitutional democracy is founded on, among other values, the values of human dignity, the 
achievement of equality and the advancement of human rights and freedoms and the rule of law.”162 
This Court went on to say: 
“What public policy is and whether a term in a contract is contrary to public policy must now be 
determined by reference to the values that underlie our constitutional democracy as given 
expression by the provisions of the Bill of Rights.  Thus a term in a contract that is inimical to the 
values enshrined in our Constitution is contrary to public policy and is, therefore, unenforceable.”163 
Interesting times are certainly ahead and the Ombuds’ and courts alike will still have much 
to say on this score.  
 
  
                                                          
162 Barkhuizen v Napier [2007] (7) BCLR 691 (CC) at para 28. 
163 See above, para 29. 
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CHAPTER 4 
      CONCLUSION 
4.1 Conclusion 
Based on the discussion in chapter 3 above, it can be noted that liability insurance has 
gained importance over the years and remains one of the most prevalent ways in which 
risks pertaining to civil liabilities are dealt with. 
This paper has been able to demonstrate that the rights and duties of parties in liability 
insurance are not only important at claims stage but significant throughout the entire 
contractual relationship. The South African legal framework has been successful in 
developing legislation regulating financial service providers in their dealings with their 
clients and the legislation is no doubt pro-consumerist. As discussed, TCF principles 
require financial service providers to ensure that they are fair in their dealings with the 
clients, before, during and after the contractual relationship.  
Statutes such at the FAIS Act and PPRs entrench the principle of treating customers fairly 
and in fact, TCF principles have been formally taken up into the PPRs. Accordingly, 
financial service providers, specifically claims handlers, have a statutory duty to ensure 
that they uphold the standards of fairness when handling claims from policyholders.   
The claims management process has also been overhauled by the PPRs. They aim to 
prevent the sidelining of clients through ineffectual and purposefully dilatory claims 
departments. They require insurers to conduct proper investigations and adjudge claims 
within set timeframes. 
Chapter 2 has also shown that insurers must play an active role during the underwriting 
and claims stages. They cannot sit idly by when they know that insureds are unwittingly 
failing to comply with Policy conditions. This aspect places a reverse or shared onus on 
insurers, in so far as Policy condition compliance is now a burden which is shared 
between the insured and insurer. This onus affords greater protection to PPR Policy 
holders. 
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The PPRs further seeks to hold the insurer as liable as the broker would have been, for 
any failings on their part to adequately assess the insured’s particular needs and to sell 
the insured an appropriate product to cater for those needs and further, importantly, that 
the insurer must make sure the insured understands the entire agreement, in so far as 
obligations are concerned. This is a drastic departure from the role insurers used to play 
where insureds had intermediaries that represented them. It all but nullifies the 
intermediaries role and places all the responsibility on the insurer. It does effectively 
eliminate underwriting at claims stage – which should never happen – and ensures that 
the product sold actually meets the client’s needs. 
There is another interesting aspect that accompanies PPRs, this especially viewed in the 
context that most commercial short-term policies are sold by brokers. The rule requires 
that products provided by insurers to policyholders must perform in a way that insurers or 
their representatives have led them to expect. There is much to unpack here. In one 
sense, can the insurer be held accountable for misrepresentations made by the broker to 
the insured? Principles of agency usually hold that the master is liable for the agents acts, 
but to what extent? What about fraudulent misrepresentations? In terms of PPR, it would 
appear that the insurer is liable irrespective. The effect is that any PPR Policy should be 
treated with great care and observance by insurers. Insurers may also wish to canvass 
agreements with brokers in respect of claims arising from any PPR breaches were the 
agent (broker) failed to advise properly.  
Additional to that is the following. An insurance contract is an agreement between the 
insurer and the policyholder/insured, as detailed earlier in this paper. What this means is 
that once the contract is concluded, by offer and acceptance, the contract is in full force 
and effect. There is a principle in contractual law known as caveat subscriptor. This 
meaning, ‘attestor beware’, which in turn again means, simply stated, you will be deemed 
to know the full contents of the document which you have signed, to have acceded 
thereto.  
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While with (most) Insurance agreements there is no signature from the Insured, when the 
broker or the insured accepts the quote of insurance and receives the Policy documents, 
they are equally deemed to have ‘signed’ same, as their acceptance of the agreement is 
an expression of being bound by the terms and conditions which accompany them.  
What PPR does is to provide an estoppel defence which would not have been available 
because of caveat subscriptor, in the sense  where a misrepresentation has been made 
that does not align with the product, usually experienced at claims stage, and/or further, 
to offer an escape for a PPR insured, where the terms of the contract were not explained 
or pointed out, and despite acceptance of the T&C’s, the insured may nevertheless 
escape the consequences of non-compliance because of the insurers failure to have 
followed PPR. All of these issues will of course only become manifest during the claim 
stage, which is of course when an insurer properly assess the matter and policy 
compliance. A PPR client thus enjoys superior protection and insurers would be wise to 
review all PPR Policies to ensure compliance with the law.  
As noted earlier in my discussion, fairness, as contextually viewed and understood, must 
denote a sense of fairness to the consumer, not favor them with more rights than what 
they are entitled to. The PPRs however take it further, it gives insureds more rights than 
what they have agreed to in contract. Perhaps that advancement is equitable in modern 
jurisprudence. An insurer should not be able to escape or avoid performing under a Policy 
simply because of immaterial non-compliance or breaches of policy conditions which 
have no material or prejudicial impact on the insurer. PPR in that sense is perhaps the 
harbinger of what may yet follow in a more general sense for all insurance agreements in 
the not too distant future.  
Certainly, viewed from the Constitution, all agreements should imbue its values - fairness. 
PPR seeks to ensure that insurers are held to perform the bargain they struck. This result 
seems, constitutionally speaking, to accord with the values enshrined in the Constitution.  
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Some may argue that the Courts and legislative rules such as PPR have started to erode 
long established principles such as pacta sunt servanda164 (agreements should be kept 
by the parties that concluded them). They also argue that these days we see more 
‘equitable and value’ judgments emanating from the Courts in defiance of the principle 
that contracts should be honoured.   
I do not think that it is a breach of pacta sunt servanda. The morals of society are an ever 
changing landscape. The basis or foundation for our values as a society emanates from 
the Constitution and the liberty of its people. Advancing those goals will inevitably mean 
that we have to adjust what types of conduct and contractual terms are no longer 
palatable in a modern democratic society. PPR is the first step in realising that objective. 
In closing, PPR therefore as a whole, and most certainly at claims stage, offers greater 
protection for those Insureds that fall under its protection. The onus is on insurer at 
underwriting stage to comply with the rules enumerated under the PPRs.  When a claim 
is instituted, the horse has already bolted and claims handlers will be compelled to 
consider fairness. Insurers must look inward and assess their policies and procedures to 
be ahead of this development in our law. 
 
 
 
 
 
 
 
 
                                                          
164 This is a Latin term which means that:- ‘agreements which are legally binding must be performed’ 
      https://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e1449 
      (7-11-2019). 
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